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CONCORD

N.H. high court hears arguments in rape
conviction
Attorney points to confidentiality rule
By TRICIA L. NADOLNY
Monitor staff
Wednesday, January 16, 2013
(Published in print: Thursday, January 17, 2013)

When Ernie Willis admitted to his pastor that he
Email
had impregnated a 15-year-old girl at his church,
Willis saw the confession as a plea for spiritual
Print (/home/3877545-95/willis-johnson-pastor-church?print=true)
guidance, according to his lawyer. That fact
Comments (0)
alone made the conversation protected,
attorney Christopher Johnson said yesterday at
the state’s Supreme Court, arguing the pastor in
turn shouldn’t have been forced to testify at Willis’s 2011 trial.
But as Johnson made the appeal, some of the justices seemed uncomfortable with letting the former pastor at
Concord’s Trinity Baptist Church off the hook under a rule that protects a minister from testifying about
confessions made to them in their “professional character as a spiritual advisor.”
Chuck Phelps testified before Willis was convicted of rape that as pastor, he had initiated the conversation to
investigate whether church rules were broken. And he said Willis knew that he planned to go to the police.
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“If we found in your favor wouldn’t we be turning (the religious privilege) rule inside out?” Justice Carol Conboy
asked Johnson. “In other words, it doesn’t matter whether the pastor initiated the conversation. It doesn’t matter
whether the pastor is doing an investigation. It doesn’t matter that the pastor plans to go to the police. There
was this private exchange and therefore it’s totally protected. I have a problem with that.”
Willis went on trial at Merrimack County Superior Court in May 2011 after an investigation into allegations first
made in 1997 was reopened by the Concord Police Department. Tina Anderson, who at the time of the assault
was 15 years old and baby-sat Willis’s children, testified that he twice forced her to have sex with him after he
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gave her driving lessons.
The main questions at trial were the frequency and the force
of the intercourse. Willis admitted to having sex with Anderson
once, but he said it was consensual. And he denied having
intercourse with her a second time, as prosecutors alleged.
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McGinnis said that if it did, it was only after Willis had confessed under the pressure of an investigation. Johnson
argued, though, that an investigation and spiritual guidance could have both occurred, and he said the
investigation
doesn’t
out the religious component.
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Johnson maintained that Willis’s mind-set during the conversation holds more bearing than Phelps’s.
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Interview played in court
Johnson also raised a challenge yesterday to whether jurors
should have been played a segment of an interview recorded
in 2010 between Willis and a Concord police officer. In the
interview, the officer tells Willis about a 1997 report by the
state’s Division of Children, Youth and Families in which an
anonymous source described the man’s contact with Anderson
as forcible.
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The report from the anonymous source was hearsay, Johnson
argued, saying it carried so little weight that the prosecution
didn’t even mention it in their closing arguments.
“There is nothing legitimate the state could have said in
closing about the DCYF report,” Johnson said. “It matters, it has
such a significant bearing, because this was in effect a policeendorsed document contradicting the defense theory
(Anderson) had not alleged force previously.”
He said Willis’s answer would have made sense even if the
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court redacted the officer’s question.
When Justice Gary Hicks asked whether the jury was given
instructions on how the evidence should be considered,
Johnson said they were essentially told to not consider
anything the officer said as truth. But he argued that the
instruction wasn’t enough.
And while McGinnis said that when listening to the interview
as a whole it becomes apparent Willis was evading questions,
changing his story and trying to uncover what information the
officer had, Johnson said none of the “shifting” depended on
the DCYF report being mentioned.
“Much of that happens before the DCYF report,” Johnson said.
But McGinnis argued that the defense opened the door for the tape to be played in full when they mentioned in
opening statements that there was no evidence Anderson described the intercourse as forcible until the
investigation was reopened many years later.
“They specifically said that knowing full well this record existed,” she said. “The defendant argues that doesn’t
mean you can bring in inadmissible hearsay. But it does. The specific contradiction rule says that otherwise
inadmissible evidence can come in to counteract.”
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But Justice Robert Lynn wondered whether that rule applies regardless of how trustworthy the evidence is.
“I had always understood that to mean otherwise inadmissible, in the sense that it wouldn’t be relevant
otherwise, may now be relevant,” he said. “But if it’s not competent?”
But McGinnis said she didn’t find the evidence to be incompetent.
“It’s hearsay,” Lynn countered quickly.
“It’s hearsay but that doesn’t necessarily mean it’s incompetent evidence,” McGinnis said. “It just means you
don’t have the person there to say it. Hearsay is not necessarily unreliable.”
(http://concordmonitor.nh.newsmemory.com/)

Lynn noted that the report was from an anonymous source.
“That’s right, and if she had been there, if they had been able to determine who that was, her testimony may
have been admissible,” McGinnis responded. “But the defense can’t . . . say, ‘This evidence is inadmissible so I’m
going to argue in opening that it doesn’t even exist.’ They took that risk and that’s what happened.”

Get more information about the E-Edition »
(http://concordmonitor.nh.newsmemory.com/)

Willis was convicted and sentenced to serve 15 to 30 years.
The justices often take up to six months to issue an order following oral arguments.
(Tricia L. Nadolny can be reached at 369-3306 or tnadolny@cmonitor.com or on Twitter @tricia_nadolny.)
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